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Recent Consent Orders

Evergreen Bank (May 2015)

Honda Finance (July 2015)

Fifth Third Bank (September 2015)



I Honda Finance Consent Order
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Regulation through Enforcement

“IDOJ and the CFPB] announced today a groundbreaking settlement....”

“The settlement is especially noteworthy because of the company’s
commitment to significantly limit the discretion of car dealers to charge
interest rate markups on Honda loans.”

“Honda’s proactive decision to move to a new pricing and compensation
system demonstrates industry leadership and represents a significant step
towards protecting consumers from discrimination.”

“...other auto lenders should take note of today’s action....”

“We hope that Honda’s leadership will spur the rest of the industry to
constrain dealer markup to address discriminatory pricing.”

DOJ Press Release (7/14/15)
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A-NAMAD-AIADA Response

Americaninterna
AutomobileD

FOR IMMEDIATE RE E

Dealer Assuc ions: CFPB/Honda Consent Order Severely Reduces
ility to Negotiate Lower Auto Loan Rates

Automobile Dealers Association (NADA),

AMAD). and the American International
Automobile Dealers Association (AITADA) issued the follov atements in fesponse to a July 15
consent order entered into by the government and American Honda Finance Corp.:

wwernment-imposed order will hamstring the abil f thousands of consumers to negotiate
lower interest rates with their local auto dealership, rman Bill Fox. “This
enforcement action artificially constrains the right of consumers to benefit from interest rate reductions
of up to 1% of the APR on their next auto loan.”

08T
modeled on prior Depmmml of Justice consent order:

displacing the ability of consumers fo obtain discounted rat
“There’s no gefting around the fact that this enfnm?ment action is
CONSUMETS depeud on when financing a new v
“Everyone in our industry stified as to
common-sense approach in

About NADA

ssociation whose sole purpose is fo represent America’s

10,000 mremauou:al nameplate automobile franchises that sell and e the following brands: Acura.

Aston Martin. Audi. Bentley, BMW, Ferrari, Hund.'z. medm Infiniti, Jaguar, Kia. Land Rover.

Criticizes government’s constraint
on consumer’s ability to obtain
discounted rates

Also criticizes fact that
“government continues to
overlook its own common-sense
approach” to issue

Reasserts that a “better
alternative” exists to address
government’s fair credit concerns
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Moving Forward

NAWVIAD aninternatona

Fair Credit Compliance

POLICY &_PROGRAM




Fair Credit Program Testimonials

what prominent industry
re saying about the optional

NADA/NAMAD/AIADA Fair Credit

What prominent industry compliance
attorneys are saying about the optional

NADA/NAMAD/AIADA Fair Credit

Compliance Policy & Program

When dealers concemed about the
CFPB campaign against dealer ressrve ask
how best to protect themselves, | advise
that they should adopt a fair lending policy
that removes individual discretion in setting
rates. The NADANAMAD/AIADA policy is the
gold standard for a policy that creates rate
consistency in the F&I department. Dealers
that have fully implemented it and insist
on continuing compliance not only improve
protection against losses, they improve
productivity by preventing shortouts,
Michael Charapp, Esq.
Charapp & Weiss, LLP

Unlawful discrimination claims are not
going away. And, the U5, Supreme Court's
recent Inclusive Communities decksion
notonly confirms this, but will likely fusl
regulatory and plaintiff action in this realm.
Unfettered F&I dizcretion i no longer
vizble, The NADANAMAD/ALADA Fair
Credit Compliance Policy & Program, when
implemented properly and followed, puts the
dealer in the best possible pesition to respond

to unlawful discrimination challanges.

Patty Covington, Esq.
Hudson Cook, LLP

The NADA compliance programs are
the bestin the industry, and the NADA/
MNAMADVAIADA Fair Credit Compliance Polioy
& Program is no exception. It advocates
dealer adoption of a comprehensive Fair
Credit compliance program that includss
saveral prudent steps, as well as the
creation of evidence thrugh the use
of the Dealer Participation Cerfification
Form to successfully respond to finance
source inquiries and defend against

regulatory investigations.
Daniel J. Doman, Esq.
RoutsOne LLC

| believe the NADANAMAD/AADA Fair
Credit Compliance Policy & Program can
resolve the isaues raised by the CFPE relating
to discretionary pricing in dealer interactions
with consumers, assuming it is faithfully
exeouted as described by NADA,

Rick Hackett, Esq.
Hudson Cook, LLP

In fight of the Supreme Court’s ruling in
the Inclusive Communities cass, and given
the Department of Justics's stated support

for the principles embodied in the NADA/
NAMAD/AIADA Fair Credit Complianca
Palicy & Program, adopting and applying
the NADAMNAMAD AIADA program gives a
dealer the best possible defense to a clim
of disparats impact credit discrimination by
whomsoever asserted.
Randy Henrick, Esq.
Dealertrack Technologies, inc.

The NADA/NAMAD/AIADA Fair Credit
Compliance Policy & Program, when properly
implemented, provides as closs to & safe
harter from federal credit discrimination
claims as anything cut there. In our
experience, dealers who implement the
MADA/MAMAD/AADA program are uniquehy
equipped to respond to the continual parade
of lenders seeking information on dealership
finance compensation practices.

Jonathan Morrison, Esq.
Auto Advisoiy Services. ine.

Compliance Policy & Program

The NADANAMAD/AIADA Fair Credit
Comgliance Policy & Program is very
well thought out and an effective way for
dealers to manage their ECOA risk in pricing

credit to customers.,

Jean Noonan, Esq.
Hudson Cook, LLP

| strongly recommend implementation
of the NADANAMAD/AIADA Fair Credit
Compliance Policy & Program to our dealer
dients. In my cpinion, it a well-designed
program that should ke relatively easy
to implement and that should provide a
dealership with a strong defense against
alleged Equal Credit Opportunity Act violations
based on disparats impact.
Paul Norman, Esq.
Boardman & Clark LLP

Every dealer should adopt the NADA/
NAMADVAIADA Fair Credit Compliance Policy
& Program. It is based upon established
law which will protect dealers from liability.
The NADANAMAD/AIADA program is
an excellently designed program and its
implementation by any dealer should be

relatively simple.
Terrence J. 0'Loughlin, J.D., MB.A.
Reynoids and Reynolds

Dealers need to build a defendable
position against the CFPB's scrutiny of dealer
asysted financing. The NADA'NAMADAIADA

Fair Credit Complianca Policy & Program,
with its roots in government approved
precedent, provides dealers with the defenss
they need against chims of discriminatory

conduct in credit pricing.

Shaun K. Petersen, Esq.
MacMuray Petersen & Shuster LLP
(counse! to National independent Automobile
Deslers Association)

To survive and thrive in today’s regulatory
emvironment, dealers absolutely nesd to
adopt a fair credit policy and use it every day
with every deal. The NADA/NAMAD/AIADA
Fair Credit Compliance Policy & Program
iz an excellent tool for doing just that.

| highly recommend it.

Halbert B. Rasmussen, Esq.
Arent Fox LLP

CU Direct understands that an essential
part of it mission i to help credit unions better
sanve their member-owners, Clear, consistent
and compliant fair lending policies are one of
the mest effective veays o do just that whis
mifigating the risk of potential dizparate impact
daims. By adogting and implementing a
program such as the NADAMNAMAD/AADA Fair
Credit Compliance Policy & Program, dedlers.
are batter positioned o partner with lenders
while limiting their own expasure.

Thomas H. Wolfe, Esq.

Moore Brewer Wolfe Jones Tyler & Novth
fcounsel t CU Direcl




Fair Credit Program Testimonials

| believe the NADA/NAMAD/AIADA Fair
Credit Compliance Policy & Program can

resolve the issues raised by the CFPB relating to

discretionary pricing in dealer interactions with

consumers, assuming it is faithfully executed as
described by NADA.

Rick Hackett, Esq.
Hudson Cook, LLP
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Program Overview

AutomobileDealers

NAI]A Americaninternational
—

Fair Credit Compliance Policy
& Program at a Glance

In January 2014, the National Automobile Dealers
Association  (NADA), the American International
Automobile Dealers Association (AIADA), and the
National Association of Minority Automobile Dealers
(NAMAD) released to their members the Fair Credit
Compliance Policy & Pragnim. The following is a bricf
overview of the program.

PURPOSE

The Fair Credis Canspliamee Policy ¢ Pragranris an optional
program that is designed to strengthen a dealership's
cfforts to comply with fair credit laws.

BACKGROUND

Dealers and the auto lenders to which they sell their credit
contracts may be sued by a federal or state regulator and/
or by an individual plaintff for a fair credit violation
if they are found to have discriminated against a credit
applicant based on his or her race, national origin or
ather prohibited factor. This applies to both intentional

and unintentional “disparate impact” discrimination.
{Disparate impact discrimination is generally proven by
looking at past transactions and comparing the amount
of dealer participation—also known as dealer reserve—
paid by different groups of consumers who are similarly
sinmated. If there is a pricing disparity between these
groups that cannot be explained by legitimate business
factors, the dealer and the auto lender may be held liable

for a fair credit violation.)

BASIS AND DESCRIPTION OF THE PROGRAM

In 2007, the Department of Justice (0]} entered into
consent orders with two dealerships to resolve allegations of
disparate impact discrimination. The program is modeled
on the fair credit compliance program contained in these
consent orders. The core of the program is as follows:

+ The dealership establishes a pre-ser Standard Dealer
Participation Rate (SDPR) which the dealership
uniformly adds in cach transaction to the wholcsale
buy rate it has chosen to determine the APR. that the
dealership offers to the customer.

The dealership only deviates from that APR if an
allowable business reason (ie., a good faith, pro-
competitive reason unrchited to the  customer’s
background) exists to include a lower amount of dealer
participation in the offer of eredit to the customer.

ADOPTING THE PROGRAM

A dealership that chooses to adopt the program should
complete the steps bdow and cnsure the program is
tailored to its individual needs and circumstances.

STEP ].
Create a Fair Credit Palicy that states the dealerships
strong commicment to fair credit compliance and consider

prominenty posting the policy where it can be viewed
by both consumers and employees. (A fair credit policy
template is available for this purpose at Appendix A
of the program.)

step 2

Create a Fair Credit Compliance Program as described
in Steps 3.6 that carries out the Fair Credit Palicy. The
delership'sleadership (board of directors or other governing

body) must review and formally adopt the program.

sTEP 3
Identify who and what is covered by the program and the

purpase of the program.

ster 4

Appoint 3 program coardinator (PC) to devdlop and
-« the program. The PC should have the necesary
, expertise and seniority to perform this Function.

STEP
Direct the PC to establish the dealership's pre-ser SDPR
and previde that the dealership will anly deviate from the
SDPR if an allawsble business reason exists t include a

lower amount of dealer participation in the offer of credie,

* ldentify the allowable businesses reasons when the
dealership may deviate from the SDPR. (The program
includes seven allowable business reasons thar support
a deviation, such as the need o satisfy 2 customer’s
monthly budget constraint, the need to meet or beat

a more competitive credit offer or the existence of a

manufacturer subvention program for which the
customer qualifies. These are the same seven reasons

that are contained in the DO’ 2007 consent orders.)

Require each dealership employee who makes a credit
offer to record on the Dealer Participation Certificarion
Form at Appendix D (i) the SDPR, (ii) the final dealer
participation rate, and (iii) where the two differ, the
allowable business reason for deviating from the STPR.

Ensure that the PC or his or her designee reviews the
form to cnsure it was properly completed. If it was
not, have the PC take necessary corrective action.
(The reviewer should not have been involved in
the transaction.)

STEP 6
Establish the training, oversight and reporting tasks that
the PC. must complete to ensure the program is faithFally
This includes identifying the documentation
employee making the credit offer must retain to
support a deviation from the SDPR.

IAINTAINING THE PROGRAM
As with any repulatory compliance program, ensure the
“Fair Credit Compliance Policy & Program”
is continuously carried out and adjusted as necessary to
meet its objective of strengthening the dealership's efforts
o comply with fair credit laws.

asociated with the program) and consult with the dexl

covunsel before deciding whether and bou i adspt the program

ational Aatumabile Dealers Association (June 2014). All rights reserved.
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