NEW VEHICLE FRANCHISE OPPORTUNITIES -- 

QUESTIONS DEALERS MAY WANT TO ASK 

NADA is often asked by dealer members about new “franchise opportunities.”  Specifically, dealers are being approached by various companies/distributors, who ask them to put down a “deposit” or pay a “fee” in order to qualify for a new motor vehicle franchise opportunity.  The amounts requested have been significant, ranging from $20,000 to $200,000 or more. Some companies have also required dealers to make the deposit within a strict time frame, suggesting that without a prompt response, the opportunity will be lost to the dealer down the road. 
While NADA is not in the business of being able to say whether a particular franchise opportunity is a good one or not, we can provide dealers with some guidance or “due diligence” ideas that they can use, along with the advice they get from their professional advisors.   Typically, dealers want to know whether the franchise is legitimate and if vehicles will actually be delivered. Ultimately, each dealer must make her or her own individual business judgment on whether or not to invest in a new, often unknown franchise. Dealers may not be provided with sufficient information about an opportunity or may have trouble verifying the accuracy of what they have been told and the materials they have received. It is not surprising that some dealers often turn to their state, metro, and national association for help.

The following is a list of questions and considerations that dealers may want to take into account when reviewing new franchise opportunities.  The main rule to keep in mind is caveat emptor or “let the buyer beware.”  While this is true of many purchases or investments, unlike mutual funds or stocks, franchise opportunities involving new motor vehicles are not highly regulated in some respects. One reason for this is that some regulators take the view that most persons considering a new motor vehicle franchise are already in the business and are sophisticated businesspersons with the knowledge and financial resources to investigate a new business opportunity.  They, therefore, focus their resources on protecting the “mom and pops” that are offered franchises by investing in a pizza, dry cleaning, fast food, or other types of franchises.  For dealers, the point is that there is no specific government entity tasked to ensure the legitimacy of a franchise opportunity.  
The information below is intended as general information for dealers in reviewing franchise opportunities.  NADA is not recommending in any way that dealers enter into or not enter into a particular franchise or similar arrangement to sell new motor vehicles.  Nor is NADA providing legal advice to any dealer or individual.  All dealers are strongly encouraged to consult with their professional advisors.

NADA staff would be pleased to answer any general questions in this area that you may have.  Please feel free to contact Jim Moors at 703-821-7040 or jmoors@nada.org.  In addition, Albert Gallegos heads up NADA’s International Affairs.  He can be reached at 703-821-7000 or at agallegos@nada.org.  
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	Are the vehicles certified by the Environmental Protection Agency (EPA)?

All legitimate vehicle importers and manufacturers must be registered with EPA and all vehicles must comply with applicable emissions standards. See: http://www.epa.gov/otaq/imports/mfgcert.htm and http://www.epa.gov/otaq/imports/index.htm

	
	
	Are the vehicles in compliance with all applicable Federal Motor Vehicle Safety,  Bumper, and Theft Standards?
All vehicles must comply with applicable safety, theft and bumper standards.  See: http://www.nhtsa.dot.gov/cars/rules/maninfo/newmanufacturer.pdf and http://www.nhtsa.dot.gov/cars/rules/import/ 

	
	
	Has the franchisor provided any required disclosures under the Federal Trade Commission (FTC) Franchise Rule?

Franchisors may be required to provide prospective franchisees with a disclosure document or franchise offering circular.  What is company’s status with the FTC?  See:
http://www.ftc.gov/bcp/franchise/amended-rule-faqs.shtml#1

	
	
	Have state franchise law registration or disclosure requirements been met?

Fifteen states have laws that require franchisors to provide pre-sale, offering circulars to potential buyers; CA, HI, IL, IN, MD, MI, MN, NY, ND, OR, RI, SD, VA, WA, WI.  Thirteen of these states keep franchise offering circulars on file and two do not (MI & OR). See http://www.ftc.gov/bcp/franchise/netdiscl.shtm

	
	
	Is the company financially sound?  Are the vehicles sold in other countries?

Dunn & Bradstreet Reports (www.dnb.com): This website provides business information reports on a company’s credit and financial position. 

	
	
	Is the company licensed to do business in the state; that is, as a manufacturer or distributor?
Usually, a manufacturer or distributor of motor vehicles who sells products in the state must obtain a license.  While requirements vary from state to state, you can research state websites for more information.

	
	
	If you are asked to put up a deposit or fee, ask if it is refundable or if funds can be put into an escrow account pending arrival of the vehicles.  Are you being asked for a line of credit?  If so, understand what that entails.

	
	
	If the company claims that dealers have already signed up, ask for the dealers’ names and contact information. Contact those dealers if possible to learn more about the franchise.

	
	
	Has your attorney reviewed the agreement and any related documents? This should be done before you sign any documents.

	
	
	Who is offering the warranty – the manufacturer or a distributor?  How is the warranty coverage backed?   For example, what happens if a distributor’s agreement with a manufacturer is terminated or the distributor or manufacturer goes out of business?

	
	
	Is the dealer required to provide any warranty coverage? 

	
	
	Product Indemnification.  How am I protected against claims based on a manufacturer’s product defects?  Is the indemnification from the distributor only?  

	
	
	What is the legal relationship between the distributor and the manufacturer?  Can the manufacturer terminate its distribution agreement with you?  If so, on what grounds?  How long does the agreement last? Understand the relationship between the manufacturer and distributor and how it impacts you. 

	
	
	Has the manufacturer/distributor lined up vehicle financing for consumers? Is a captive finance company or arrangement with banks in place?











